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SUBJECT: Title 10 Authorities for Certain Health Care Professionals in the Excepted Service in the National Defense Authorizations Act (NDAA) 02 
1.  PURPOSE.  To amend Title 10 civilian personnel authorities for certain health care positions in the excepted service. 

2. FACTS. 

a.  Section 1104, National Defense Authorizations Act for Fiscal Year 2002, Public Law 107-107, amends Title 10 to give the Secretary of Defense authority to build and implement a civilian personnel system for selected health care positions in the excepted service. There are two distinct authorities in paragraphs (a) and (h).    

b.  Per paragraph (a), the Secretary of Defense may appoint physicians, dentists, podiatrists, optometrists, registered nurses, physician assistants, dental assistants, dental hygienists, and dental technicians; provided the individuals:  

-Have a degree or certificate from an accredited institution in a health-care profession or occupation; and 
-Have successfully completed a clinical education program affiliated with DOD or VA.

c.  Per paragraph (h), the Secretary of Defense may establish qualifications, appoint, and promote employees as clinical or counseling psychologists, certified or egistered respiratory therapists; licensed physical therapists, licensed practical or vocational nurses, pharmacists, or occupational therapists in the excepted service. 

3.  DISCUSSION. 

a.  The language in paragraph (a) requires the Services establish an affiliated clinical educational program that applicants must have successfully completed before appointment, in addition to meeting educational and job qualification requirements. 

b.  Unlike the VA, Army, Air Force, and Navy do not have existing medical school affiliations; we cannot utilize this authority as written.  Congressional staffers advised we make the language work for us, and not seek corrective legislation.  MEDCOM and the OSD Task Force prepared a “work-around”  that requires completion of a pre-employment package outlining unique Services’ requirements for the occupation being filled.  The package is pending approval within OSD. 

ISUBJECT: Title 10 Authorities for Certain Health Care Professionals in the Excepted Service in the National Defense Authorizations Act (NDAA) 02 
c.  The legislation does not grant the Services the authority to establish qualifications, appoint, appraise, promote and advance in pay the 15 occupations listed in paragraph (b) and (h).

d.  The current legislation establishes two distinct groups of occupations with different rules.  In the first group are nine occupations listed in paragraph (b) and in the second group are six occupations listed in paragraph (h).  It is not clear that qualifications may be established for occupations in paragraph (b), nor is it clear that the provisions of paragraphs (c) through (g) are applicable to occupations in paragraph (h).  Additionally, occupations in paragraph (b) are subject to a board review process, while the occupations in paragraph (h) are not. 

4.  RECOMMENDATION.  MEDCOM continue working with the DoD/Tri Service Working Group, to develop workarounds or proposed language to change the authority.   It is our intent to continue to seek change to make the authority work as originally intended by amending Sec 1104 to build a comprehensive personnel management program for medical occupations, providing authorization to hire, promote, and establish qualifications for all covered occupations.  These proposed changes would also redefine and broaden covered occupations into five groups, delete Title 5 provision for resolution of adverse actions, disciplinary actions and grievance procedures, and provide for board reviews for qualifications, performance and conduct actions.     
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