24 September 2001

The following Civilian Personnel Division guidance is provided for the information of MEDCOM managers, servicing CPACs, and Civilian Personnel Liaison Offices.

SUBJECT:  A Labor Relations Analogy- "ULPs are Like Speeding Tickets"

1.  Labor Relations Specialists, personnelists, and Staff Judge Advocates are always telling managers- "If you don't do so and so, you will get union unfair labor practice (ULP) charges filed against you or your Commander."  Too often, managers and supervisors don't really know what that means or the processes involved.  The purpose of this guidance is to provide an analogy in simple terms that describes the ULP process by comparing it to what happens when people get speeding tickets.

2.  A ULP is simply an allegation that the Labor Relations Statute has been violated.  Although both management and unions can commit ULPs, the vast majority are filed against management.  This is because management is in charge and typically takes actions that unions react to, such as making changes in working conditions, writing new regulations, implementing new standard operating procedures, implementing changes required by law, taking disciplinary actions, and issuing performance appraisals.

In FY 00, there were 625 ULP charges filed within Army and 37 within MEDCOM.  Since our numbers are low, the MEDCOM has historically done quite well in this area.

3.  Now for the analogy...  When someone gets a speeding ticket, there are a number of factors, decisions, or processes that affect the eventual outcome.  These may include the:  law, violation, Cops, citation, options, prosecutor, defense lawyer, court/judge, decision, appeal, and consequences.  The following describes the Labor Relations aspects of receiving that "speeding ticket" (ULP charge): 

    a.  Law.  The law governing the Federal Labor Relations Program is the Federal Service Labor-Management Relations Statute (Chapter 71 of Title 5 of the U.S. Code).  This was passed a part of the Civil Service Reform Act of 1979.

    b.  Violation.  The following generally describes violations of the statute that are considered ULPs.  

       (1) Interfering with employee rights.

       (2) Encouraging or discouraging union membership.

       (3) Sponsoring, controlling, or assisting a union.

       (4) Discriminating against employees for participation in union activities.

       (5) Failing to negotiate in good faith.

       (6) Failing to cooperate in impasse proceedings.

       (7) Enforcing any regulation in conflict with the labor agreement.

       (8) Failing to comply with any provision off the Labor Relations statute.

    c.  Cops.  Recognized unions generally act as the Cops or police with regard to management ULPs.  Unions are ever watchful for management actions that they believe violate union or employee rights under the statute.  All managers have probably made past changes in working conditions without notifying the union and nothing was ever said or done about it.  Therefore, like speeding, it is sometimes simply a matter of getting "caught", and it doesn't matter whether the infraction was unintentional or a result of "not knowing better".

    d.  Citation.  When unions believe management has committed a ULP, they will issue a "citation" which is a ULP charge citing one or more of the violations in 3b above.  The charge is filed with one of the Regional Offices of the Federal Labor Relations Authority (FLRA). 

    e.  Options.  When unions file a ULP charge, management generally has three options to consider:

       (1) Try to settle the ULP charge informally with the union.

       (2) Reach a settlement agreement with the FLRA Regional Office.

       (3) Absent settlement with the union or FLRA, go to "Court" and address the matter through formal FLRA ULP proceedings.

    f.  Court/Judge.  The Court for resolving ULP complaints is a formal hearing held within one of the FLRA regions.  A presiding Administrative Law Judge (ALJ) will conduct a formal hearing taking evidence and hearing witnesses called by management and the union to testify. 

    g.  Prosecutor.  If a formal ULP complaint is filed, the General Counsel of the Regional FLRA office prosecutes the complaint against management.  When this occurs, it is no longer a union complaint, it becomes a General Counsel complaint.
    h.  Defense Lawyer.  Although the local Labor Relations Specialist may represent management, the installation Labor Counselor in the Staff Judge Advocate Office typically represents management in such proceedings.

    i.  Decision.  After receiving all evidence and hearing witness testimony, the ALJ will issue a decision regarding whether management committed a ULP.  This decision may become a final ALJ decision or it may be reviewed by the FLRA.

    j.  Appeal.  The FLRA serves as the appellate court.  The FLRA may adopt, revise, or even reverse the ALJ decision.  The FLRA decision becomes final unless further appealed to Federal Court. 

    k.  Consequences.  If found guilty of a ULP, the following illustrate actions that management could have to take to "cure" the violation:

       (1) Commander sign and post on all employee bulletin boards a notice to all employees stating that he/she violated the statute and the corrective actions that will be taken.  This is the minimum action and will occur for all ULP violations. 

       (2) Cancel affected changes to conditions of employment, notify the union, and bargain on request on the substance or impact/implementation of the change, as appropriate.

       (3) If a result of a discriminatory removal or disciplinary action, cancel the action or rehire the affected employee with back pay, attorney fees, and interest to make the employee whole for the improper action.

4.  Unnecessary ULP charges can be costly in terms of disruption, time, and money, and can also perpetuate feelings of bad faith by management and union officials alike.  This may, in turn, cause long-term harm to the local union/management relationship.

5.  Our Civilian Personnel Division point of contact is Mr. Joe Gray at DSN 471-7096.

