29 August 2001

CPD Guidance for MEDCOM Managers, Servicing CPACs, and MEDCOM Civilian Personnel Liaison Offices

SUBJECT:  Disciplinary Actions for "Patient Abuse"

1.  There has been considerable Merit Systems Protection Board (MSPB) case law regarding "patient abuse", primarily within the Department of Veterans Affairs.  As far as the MSPB is concerned, the definition of the term patient abuse runs the whole gamut from actually striking or physically abusing patients, to verbal assault, to failing to follow proper patient care procedures, or simply failing to render aid.   

2.  We expect a high standard of conduct by our medical personnel because of the basic healthcare nature of assigned duties and the very essence of our medical mission.  Therefore, performance standards may sometimes be more strictly applied and penalties for certain misconduct may be more severe.  This does not mean that medical activity can unreasonably apply absolute performance standards, nor can they apply unreasonable penalties for misconduct without regard to the so-called MSPB "Douglas Factors" for determining appropriate penalties.  See the attached memorandum, dated 3 January 2001 for a discussion of the Douglas Factors.

3.  The case law cited below clearly illustrates that action against personnel involved in medical care for patient abuse must be within the tolerable limits of reasonableness, must take the Douglas Factors into account, and do not always result from progressive discipline.  In some instances, removal may result from a single act of misconduct.  The severity of the offense; the impact on the health care mission; potential death, injury, or monetary loss/liability; and management's loss of confidence in the employee are all considerations when taking adverse disciplinary actions against employees involved in health care.  . 

4.  The following sample MSPB case law may be of interest when making such decisions:

    a.  Norma McIntosh v. Department of Veterans Affairs, Docket Number CH-0752-99-0457-I-1, 3 Sep 99.  The MSPB sustained the employee's removal for failure to initiate BCLS to resuscitate a patient and for leaving a patient elevated in a Hoyer Lift.  The MSPB did not buy the LPN's 

reasoning that the "patient would have died anyway".  Considering the employee's prior disciplinary record, the MSPB found that the penalty was appropriate.

    b.  Donnie White v. Department of the Army, Docket Number PH-0752-00-0083-I-1, dated 31 Mar 00.  The employee, a GS-610-10 Supervisory Clinical Nurse, was removed for physically assaulting a 6-year old hysterical child in restraints who was resisting blood work.  The MSPB recognized that it must give proper deference to the agency's penalty selection.  Despite the employee' lack of prior disciplinary actions, the deciding official determined that because of the seriousness of the offense he had lost trust in the employee and that the employee breached the trust expected of all health care professionals and the canons of professional nursing ethics.  The MSPB agreed with the deciding official's rationale and sustained the removal.

    c.  Patty Fisher v. Department of Veterans Affairs,

docket Number PH-0752-99-0220-I-1, dated 14 Jul 99.  The employee, a GS-4 Nursing Assistant, was removed for physical abuse of a patient.  The employee poured a carton of milk over the head of a patient, diagnosed with advance Alzheimer's Disease, for allegedly throwing food.  The MSPB supported the removal despite the fact that the employee had no prior disciplinary record.  

    d.  Irma Williams v. Department of Veterans Affairs, Docket Number CH-0752-98-0456-I-1, dated 8 Jun 98.  The employee, a Patient Services Assistant, was removed for having a verbal altercation with a patient.  The patient apparently wanted a copy of his travel voucher but the employee refused to give it to him and told him to leave.

As a result of the altercation, the patient filed a complaint.  The MSPB found that the employee provoked the confrontation and that she should not have engaged in a shouting match with a patient.  Although the employee had no past disciplinary action, the agency felt that removal was an appropriate penalty because of the seriousness of the offense and because of their patient care mission.  The MSPB, however, mitigated the removal to a 60-day suspension because the confrontation did not result in physical injury and because there was no lasting affect on the patient.  

    e.  Hattie Ware v. Department of Veterans Affairs, Docket Number DA-0752-96-0647-I-1, dated 8 Aug 97.  The employee, a LVN, was removed for giving the wrong medication to patients.  Based on the evidence, the MSPB supported the agency's action.

    f.  William Hosler v. Department of Veterans Affairs, Docket Number CH07528810588. dated 1 Nov 89.   The MSPB sustained the employee's removal for physically abusing a patient.  Testimony supported the conclusion that the employee, a Nursing Assistant, intentionally injured the patient so that he would learn not to leave the ward without permission.  the MSPB agreed that the removal was a reasonable penalty, given the seriousness of the offense, and the appellant's actions went "right to the heart of the agency's mission, that of providing care to patients."

    g.  Carson v. Veterans Administration, Docket Number CH07528510377, dated 21 Jan 86.  The MSPB mitigated the agency's removal penalty to a 30-day suspension.  The MSPB decided that the employee's lack of malicious intent to injure the patient was a relevant factor in mitigating the penalty.

    h.  Theisen v. Veterans Administration, Docket Number DE07528610017, dated 28 Jul 86.  The MSPB held that a suspension for 30 days, rather than removal, was the appropriate penalty for an employee charged with unintentionally embarrassing a patient where no physical abuse was found.

    i.  Bernis Harris v. Veterans Administration, Docket Number SE07528710035, dated 22 Sep 87.  The removal of the appellant, an LPN, was effected for physically and verbally abusing an elderly patient.  The MSPB found that the penalty of removal did not exceed the bounds of reasonableness for the offense.  Although the penalty was recognized as harsh, the appellant's misconduct of treating a very disoriented, nonviolent patient was extremely serious.

    j.  John McLaughlin v. Department of the Army, Docket Number AT07528410309, dated 7 Jul 87.  The MSPB sustained the agency's removal of a Dentist for unprofessional conduct and patient treatment.  The evidence showed that the Dentist caused additional and unnecessary injury to patients, prescribed medications incautiously, and failed to work harmoniously with the dental team.

    k.  Charles Lavezza v. Veterans Administration Docket Number PH07528410465, dated 29 Mar 85.  The agency was not required to include appellant's prior conduct in the notice of charges since there was no indication that it intended to rely on it for imposition of an enhanced.  The agency removed the appellant, a Nursing Assistant, based on one charge that he abused a patient by lifting him from his wheelchair and throwing him into the side of the bed and punching him in the mouth.  A single sustained patient abuse incident was sufficient to remove the employee. 

5.  Our Civilian Personnel Division point of contact is Mr. Joe Gray at DSN 471-7096.

***********************************************************

(The following discussion of the Douglas Factors was issued on 3 January 2001)

***********************************************************

3 January 2001

MEDCOM Guidance for CPAC Employee/Labor Relations Personnel and MEDCOM Managers and Civilian Personnel Liaison Personnel

SUBJECT:  “Douglas Factors” Revisited

1.  The lead Merit Systems Protection Board (MSPB) case regarding determining the appropriate adverse action penalty is Douglas et al. V. Veterans Administration, AT075299006, 10 April 1981.  This case has resisted the ravages of time and is still routinely used by the MSPB when reviewing and mitigating adverse action penalties.

2.  Unfortunately for management, presiding officials and the  MSPB sometimes find that agency officials did not properly apply the “Douglas factors” when determining the penalty.  Therefore, the factors are worth repeating for the benefit of those who may be new to the employee relations area.  The relevant factors are as follows:

    a.  The nature and seriousness of the offense, and its relation to the employee’s duties, position and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;

    b.  The employee’s job level and type of employment, including supervisory of fiduciary role, contacts with the public, and prominence of the position;

    c.  The employee’s past disciplinary record;

    d.  The employee’s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;

    e.  The effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon supervisor’s confidence in the employee’s ability to perform assigned duties;

    f.  Consistency of the penalty with those imposed upon other employees for the same or similar offenses;

    g.  Consistency of the penalty with the applicable agency table of penalties;

    h.  The notoriety of the offense or its impact upon the reputation of the agency;

    i.  The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;

    j.  Potential for the employee’s rehabilitation;

    k.  Mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

    l.  The adequacy and effectiveness of alternate sanctions to deter such conduct in the future by the employee or others.

3.  Not all of the factors apply in every case and agencies must consider the relevant factors on a case-by-case basis to strike a responsible balance within tolerable limits of reasonableness.  The MSPB’s review of a penalty is essentially to assure that the agency did make a conscientious effort to consider the relevant factors and that the agency’s judgement was reasonable.  The MSPB stated that the factors should not be evaluated mechanically by any preordained formula, but that the ultimate burden will be on the agency to persuade the Board of the appropriateness of the penalty imposed.

4.  In Douglas, the MSPB also indicated that there is no requirement that the decision notice contain information demonstrating that the agency has considered all mitigating factors in reaching its penalty decision, but that a decision notice with such information may be entitled to greater deference from the MSPB and the Courts.   This principle has proven to be true (see Young v. Justice, DA 07529010265, 4 June 1991), so it is wise to include such a discussion in decision notices on adverse actions.

5.   In order to avoid erroneous interpretations, the reasons for the selection of a specific penalty should be clearly and succinctly stated in the letter of proposed adverse action.  The reasons should include the prior disciplinary record relied on in establishing the penalty as well as any mitigating factors considered.  When the penalty is consistent with the Army table of penalties, the notice should so state.  When it is not consistent, an explanation for the deviation should be provided.  If the penalty is mitigated in the decision letter, the reasons for the mitigation should be included.

6.  Many CPACs notify proposing and deciding officials in writing of the Douglas factors when processing adverse actions.  This extra effort may be worthwhile even if not initially required by the MSPB.  It may help preclude a Presiding Official from finding that a penalty was unreasonable or inappropriate, and the resulting need for an agency to file an MSPB petition for review of the initial decision.

7.  It is also important to remember that the “Douglas Factors” must only be applied to MSPB or arbitration decisions involving adverse actions (removal, change to lower grade, or suspensions of over 14 days).  Agencies are not obligated, nor do they commit harmful error, if they do not apply the factors to lesser disciplinary actions grieved under the agency or negotiated grievance procedures.  In 40 FLRA No. 47, the Federal Labor Relations Authority ruled that … “contrary to the union’s assertion, the arbitrator was not required in this case to consider the Douglas factors enunciated by the MSPB.  We have repeatedly held that arbitrators are not bound by the same substantive standards as the MSPB when resolving grievances over actions not covered by 5 U.S.C. Sections 4303 and 7512.”  However, although the Douglas factors need not be specifically and expressly considered in such cases, it is still a good idea to explain the appropriateness of the penalty taken when dealing with an arbitrator.

8.  Our point of contact is Mr. Joe Gray, Civilian Personnel Division, at DSN 471-7096.

