SUBJECT:  Negotiations Regarding Shifts, Tours of Duty, and Hours of Work

This guidance and case law is provided for the benefit of MEDCOM managers, servicing CPACs, SJAs, and MEDCOM Civilian Personnel Liaison offices.

Shifts, tours of duty, hours of work, and notices for changing such are issues of extreme interest to employees/unions and are ALWAYS covered in negotiated labor agreements.  Too often, union proposals on these subjects tend to interfere with management's rights to assign, assign work, determine qualifications needed, and to determine the numbers, types, and grades of personnel assigned to a tour of duty.  Such proposals should be declared nonnegotiable if reserved/permissive management's statutory rights and discretion are not preserved.

Another common problem is that sometimes after union contracts are negotiated, even when they include procedures for changing tours of duty, shifts, or hours of work, unions still want individual notifications when changes are made so they can request further  negotiations.  Management, while recognizing its obligation to notify unions of changes in working conditions and wanting to avoid union unfair labor practice charges, complies.  This is not always necessary and it tends to delay implementation of changes that management could make under the terms of the agreement.  After all, the purpose of a labor agreement is to establish procedures that both parties recognize and to avoid the need for continuous negotiations.  The contract should "normally" be policed by the grievance and arbitration procedures, rather than under UP procedures, unless management simply repudiates the content of the agreement.

Therefore, when negotiating contracts, management should attempt to get agreement on language that allows such changes without the requirement for further negotiations every time a change is made.
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Sample Case Law:
· Hours of work constitute a condition of employment. INS, 50 FLRA 140

· The agency retains the right under 5 USC 7106 (a) to determine when work must be accomplished. DOD Dependent Schools, 29 FLRA 485

· The authority held that an agency can establish a regular 40-hour workweek and include regularly scheduled overtime, which can be scheduled at the beginning of a shift. Federal Bureau of Prisons, 56 FLRA 988

· A change in starting and/or quitting times constitutes a change in a tour of duty. Scott AFB, 33 FLRA 532

· Although 7-days' notice of changes in a tour of duty are normally required, changes can be made with less notice if mission or cost considerations require them. VA Medical Center, Providence, 32 FLRA 944

· Proposals that provide the agency the latitude to make short-notice changes to tours of duty when necessary are generally negotiable. Federal Grain Inspection Service, 44 FLRA 1570

· Changes in a tour of duty affect the numbers, types and grades of employees assigned to a tour of duty, and therefore such changes are negotiable at the election of the agency under 5 USC 7106 (b)(1). Scott AFB, 33 FLRA 532

· Management's right to assign employees to tours of duty does not affect the right of unions to negotiate flextime arrangements. Griffiss AFB, 38 FLRA 1136

· A proposal that called for the establishment of an array of tours of duty with set starting and quitting times, but which did not require that management assign any particular number of employees to any of them, was negotiable as an appropriate arrangement. Federal Grain Inspection Service, 44 FLRA 1570

· A proposal to reduce the length of the workday by eliminating an unpaid lunch period constituted a change in the tour of duty. Pacific Missile Test Center, Point Mugu, 40 FLRA 479

· A proposal that would have limited the number of employees management could assign to a particular shift was not negotiable. SSA, Hemet, 46 FLRA 1152

· A proposal to limit shift rotations for nurses to once per week was non-negotiable. VA Medical Center, Hines, 28 FLRA 212

· A proposal to establish a different tour of duty for an individual employee to accommodate his outside activities was not negotiable as an alternative work schedule. VA Medical Center, Newington, 26 FLRA 532

· A proposal that would allow employees to have their work schedules adjusted to enable them to attend weekend National Guard or military Reserve meetings was negotiable. VA Medical Center, Newington, 43 FLRA 1140

· A proposal that would have required management to continue employees on their previous tour of duty was not negotiable. VA Medical Center, Leavenworth, 32 FLRA 210

· Proposals that would allow employees possessing the necessary qualifications and skills to swap shifts are generally negotiable. IRS, 14 FLRA 243

· Proposals that would allow qualified employees preference in selecting shifts are generally negotiable. Army Adjutant General Publications Center, 16 FLRA 352

· A proposal that would have required the agency to use reverse seniority to make assignments to an undesirable shift regardless of qualification requirements was non-negotiable. Haskell Indian Junior College, 22 FLRA 539

· A proposal to provide 4-weeks notice before moving employees to a different shift was negotiable. IRS, 21 FLRA 667

· A proposal to provide 180-days notice before moving employees to a different shift was non-negotiable. SSA, Hemet, 46 FLRA 1152

· A proposal that would have required the establishment of set shifts for nurses was non-negotiable in that it would have adversely affected the agency's ability to provide patient care. VA Medical Center, Hines, 28 FLRA 212

· Proposals to allow employees time to "clean-up" are generally negotiable as appropriate arrangements. Fort Campbell, 40 FLRA 371

· A proposal to allow employees to wash-up before meals was negotiable. Naval Air Station, Whidbey Island, 41 FLRA 589

· A proposal that would allow employees to choose when to take breaks within parameters established in the labor agreement was negotiable. SSA, 19 FLRA 1100

· A proposal that would allow employees to take a "working smoke break" was negotiable. SSA, Cypress Hills, 31 FLRA 1110

· A proposal that would have permitted employees to use duty time for physical fitness activities was non-negotiable. Fort Bragg Schools, 30 FLRA 508

· Proposals that would establish the time at which meals may be taken are generally negotiable. SSA, 19 FLRA 1085

· Paid rest periods cannot be used to extend a lunch period. SSA, 17 FLRA 554

· A proposal to shorten a lunch period was negotiable. Plum Island Animal Disease Center, 37 FLRA 1058

· Proposals that would limit the number of consecutive days an employee can be scheduled to work are generally non-negotiable. Naval Supply Center, Puget Sound, 32 FLRA 643

· Proposals to provide consecutive days off are generally negotiable if they permit managers the latitude necessary to meet fluctuating work demands. Navy Public Works Center, 25 FLRA 3. 

· A proposal that would have prevented the agency from scheduling an employee to work if he/she had worked during the previous 11 hours was non-negotiable. VA Medical Center, Topeka, 24 FLRA 126

· Proposals that would rule out weekend or holiday work are generally non-negotiable. Bureau of Engraving and Printing, 25 FLRA 113

· A proposal that would relieve drivers from the obligation to operate vehicles for more than 10 consecutive hours except in emergencies was negotiable as an appropriate arrangement. Missouri National Guard, 42 FLRA 639

· A proposal that would have prevented the agency from requiring inspectors to work more than 12 hours in a 24-hour period was non-negotiable. Federal Grain Inspection Service, 45 FLRA 92
