The following case law may be useful to MEDCOM managers, servicing CPACs, Staff Judge Advocates, and MEDCOM Civilian Personnel Liaison Offices.

SUBJECT:  Insubordination and Failure to Follow Instructions

Discipline for insubordination and failure to follow instructions are frequent actions within the Federal Government, Army, and the MEDCOM.  Although closely related and containing some of the same elements, insubordination and failure to follow instructions are not necessarily the same.  Insubordination generally requires a showing of "deliberate or willful intent" on the part of the employee, while failure to follow instructions does not.  However, in both situations, agencies must still be able to show that the employee received a clear order/direction and failed to comply, whether it be deliberate or not.

The following case summaries from "CyberFEDS" on the Web are provided for information and use of addressees.  As you can see, "CyberFEDS" can be a very useful tool.
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Failure to Follow Instructions

Overview

Although the MSPB originally treated a charge of failure to follow instructions as synonymous with one of insubordination, that is no longer the case. Consequently, agencies that are uncertain of their ability to meet the MSPB's standards of proof in establishing the elements of a charge of insubordination--particularly willful intent to disobey--now frequently choose to use an easier-to-prove charge of "failure to follow [or comply] with instructions [or orders]." Nonetheless, agencies still must be able to prove most of the same elements involved in an insubordination charge; i.e., issuance of a clear and legitimate direction, actual failure to comply.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

· In order to sustain a charge of failure to follow or comply with orders or instructions an agency must prove that 1) a responsible agency official gave a clear and proper direction or order to an employee; 2) the employee failed to comply with the direction or order. Hamilton v. U.S. Postal Service, 71 M.S.P.R. 547 (1996), 96 FMSR 5357  

· It is not necessary for an agency to prove willful intent to disobey a superior's instructions or orders in connection with a charge of failure to comply or follow directions. Hamilton v. USPS, 71 M.S.P.R. 547 (1996), 96 FMSR 5357 ; Green v. Department of Navy, 61 M.S.P.R. 626 (1994), 94 FMSR 5183 . 

· The agency must be able to prove that a responsible superior gave clear and proper instructions or orders. Boscoe v. U.S. Department of Agriculture, 54 M.S.P.R. 315 (1992), 92 FMSR 5325  

· The agency must be able to prove actual non-compliance with the superior's instructions or directions. Racker v. Department of Justice, 79 M.S.P.R. 262 (1998), 98 FMSR 5254 . 

· A negligent disregard for a superior's instructions can provide a valid basis for adverse action. Ware v. Department of Veterans Affairs, 76 M.S.P.R. 427 (1997), 97 FMSR 5374 . 

· If willful intent to disobey is established in connection with a charge of failure to follow instructions or orders it can be used as an aggravating factor in penalty determination. Hamilton v. U.S. Postal Service, 71 M.S.P.R. 547 (1996), 96 FMSR 5357 . 

· An employee's claims of disability were insufficient to excuse his failure to comply with his supervisor's instructions. Roseman v. Department of Treasury, 76 M.S.P.R. 334 (1997), 97 FMSR 5365  

· Although an employee spent the bulk of his time working on administrative appeals related to his claims of disability, that did not equate to a showing that his disability rendered him unable to comply with his supervisor's instructions to spend a specific amount of time on assigned duties. Roseman v. Department of Treasury, 76 M.S.P.R. 334 (1997), 97 FMSR 5365 .
Insubordination

Overview

Insubordination is a serious offense that involves the deliberate failure or refusal to comply with the directions or orders of a superior. Implicit in any charge of insubordination is the assumption that an understandably clear order or direction was given, that it was put forth by an individual with the authority to do so, that it was not obeyed, and that it was within the ability of the recipient to do so. In only a few, limited circumstances are employees free of the obligation to follow orders or directions without liability to a charge of insubordination.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

· Insubordination consists of a "willful and intentional refusal to obey an authorized order of a superior, which the superior is entitled to have obeyed." Refearn v. Department of Labor, 58 M.S.P.R. 307 (1993), 93 FMSR 5274 . 

· Employees are generally obliged to follow orders or instructions first and raise any complaints or disputes after compliance. Leong v. Department of Veterans Affairs, 40 M.S.P.R. 280 (1989), 89 FMSR 5126. 

· Failure to comply with an order because of an inability to do so does not constitute insubordination. Yetman v. Department of the Army, 36 M.S.P.R. 425 (1988), 88 FMSR 5138 . 

· Failure to comply with an order because of disabling illness does not constitute insubordination. Mitchum v. Tennessee Valley Authority, 20 M.S.P.R. 117 (1984), 84 FMSR 5250 . 

· A sincere but unsuccessful attempt to comply with an order or direction does not constitute insubordination. Forgett v. Department of the Army, 45 M.S.P.R. 198 (1990), 90 FMSR 5329 . 

· Failure to comply with an order because of the failure of equipment necessary to complete the task does not constitute insubordination. Allen v. Department of Agriculture, 37 M.S.P.R. 234 (1988), 88 FMSR 5208. 

· Failure to comply with an order or direction that is not sufficiently clear does not constitute insubordination. Drummer v. General Services Administration, 22 M.S.P.R. 432 (1984), 84 FMSR 5706 . 

· Failure or refusal to comply with an order that would have placed the employee in imminent danger of serious injury does not constitute insubordination. Washington v. Department of Veterans Affairs, 49 M.S.P.R. 632 (1991), 91 FMSR 5486 . 

· Failure or refusal to comply with an order based on a conflicting interpretation of the provisions of a labor agreement can constitute insubordination. Sepulveda v. Department of Interior, 38 M.S.P.R. 449 (1988), 88 FMSR 5383 . 

· Mere expression of disagreement with a course of action or the suggestion of alternatives, in the absence of non-compliance with an order, does not constitute insubordination. Pitchford v. Department of Justice, 14 M.S.P.R. 608 (1983), 83 FMSR . 

· Intent can be inferred from the actions--or lack of actions--in connection with an assignment or order. Redfearn v. Department of Labor, 58 M.S.P.R. 307 (1993), 93 FMSR 5274 . 

· A charge of "failure to follow instructions" does not require evidence of intent. Botto v. U.S. Postal Service, 75 M.S.P.R. 471 (1997), 97 FMSR 5306 . 

· Unexcused or unjustified delay in completing an assignment can constitute insubordination. Ford v. Department of the Navy, 43 M.S.P.R. 495 (1990), 90 FMSR 5111 . 

· The existence of personal beliefs or the possibility of inconvenience do not provide a sufficient justification for refusal to comply with a lawful order. Boham v. Social Security Administration, 38 M.S.P.R. 540 (1988), 88 FMSR 5400 . 

· Refusal to answer a supervisor's questions in connection with a work assignment can constitute insubordination. Shaw v. Department of the Air Force, 80 M.S.P.R. 98 (1998), 98 FMSR 5373 . 

· A refusal to attend or complete assigned training can constitute insubordination. Hayes v. Department of Agriculture, 9 M.S.P.R. 618 (1982), 82 FMSR 5089 . 

· The deliberate or intentional disregard of standing policies or procedures can constitute insubordination. Brown v. Department of the Air Force, 67 M.S.P.R. 500 (1995), 95 FMSR 5182 . 

· "Insubordinate defiance of authority" is the intentional failure to obey an order combined with defiant behavior. Although "insolence" has been brought as a separate charge together with a charge of "insubordinate defiance of authority," insolent behavior can be considered as a factor in determining whether insubordinate conduct amounted to a "defiance of authority." Bennett v. Department of the Air Force, 84 M.S.P.R. 132 (1999), 100 FMSR 5022. 

· Policies--or new intentions of enforcing previously disregarded policies--must be communicated to employees in advance of any alleged act of insubordination. Brown v. Department of the Air Force, 67 M.S.P.R. 500 (1995), 95 FMSR 5182 
· Disregard of an order that is repeated within a short period of time by the same or other managers generally will not support multiple charges of insubordination. Stevens v. Department of the Air Force, 34 M.S.P.R. 649 (1987), 87 FMSR 5564 . 

· Disregard of an order that is repeated over an extended period of time by the same or other managers may support multiple charges of insubordination. Washington v. Department of Veterans Affairs, 49 M.S.P.R. 632 (1991), 91 FMSR 5486 . 

· The failure or refusal to take a properly ordered fitness for duty examination can constitute insubordination. Abatecola v. Department of Veterans Affairs, 29 M.S.P.R. 601 (1986), 86 FMSR 5009 . 

· The failure or refusal to take an improperly ordered fitness for duty examination does not constitute insubordination. Harris v. Department of the Air Force, 62 M.S.P.R. 524 (1994), 94 FMSR 5281 . If the agency is not authorized to order the employee to submit to the examination, it cannot discipline the employee for avoiding the examination or otherwise failing to cooperate in connection with the order. L'Bert v. Department of Veterans Affairs, 101 FMSR 5262 . 

· A refusal to cooperate with a search order, even if based on a sincere conclusion that the search is improper, can constitute insubordination. Clark v. Department of the Navy, 20 M.S.P.R. 152 (1984), 84 FMSR 5254 . 

· Refusal to submit to drug testing can constitute insubordination. Watson v. Department of Transportation, 49 M.S.P.R. 509 (1991), 91 FMSR 5447 . 

· A refusal to answer questions during an investigation after being advised that any answers will not be used in a criminal proceeding can constitute insubordination. Haine v. Department of the Navy, 41 M.S.P.R. 462 (1989), 89 FMSR 5311 . 

· A refusal to answer questions during an investigation based on the flawed or incorrect advice of counsel does not exempt an employee from a finding of insubordination. Weston v. Department of Housing and Urban Development, 14 M.S.P.R. 321 (1983), 83 FMSR 5011 . 

· In some circumstances, an employee may have a legitimate basis for refusing to cooperate with an investigation until he consults with an attorney. Modrowski v. Department of Veterans Affairs, 101 FMSR 7034  (Fed. Cir.). 

· A brief delay in providing information sought in connection with an investigation will not necessarily support a finding of insubordination. Milner v. Department of Justice, 77 M.S.P.R. 37 (1997), 97 FMSR 5455 . 

