The following case law is provided for the information of MEDCOM managers, servicing CPACs, Staff Judge Advocates, and MEDCOM  Civilian Personnel Liaison Offices.

SUBJECT:  Family and Medical Leave Act (FMLA)

The rules for requesting and taking leave under the FMLA are different those for leave under other situations.  Generally, the taking of leave is not an employee right.  It must be requested and approved by management in accordance with existing procedures for requesting leave.  Taking leave under the FMLA is different because it is an employee "entitlement" which management cannot deny, regardless of the workload, if it meets the conditions and request/documentation requirements contained in the law and implementing regulations.  In some cases, if leave was denied that "should have" been approved under FMLA, it may result in termination of AWOL charges and/or reversal of disciplinary/adverse actions.

The following "CyberFEDS" on the web regulatory citations and case law information may be useful to addressees.
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Family and Medical Leave Act of 1993

Overview

The Family and Medical Leave Act of 1993 entitles virtually all federal employees and the majority of private sector employees to unpaid absences from work of up to 12 weeks in any 12 month period, in order to care for their own or certain family members' serious health conditions. The FMLA was implemented in its original version in 1993. OPM published final regulations to implement changes to the FMLA, effective June 7, 2000.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

· The Family and Medical Leave Act of 1993 is found in statute 5 USC 6381 - 6387, and in OPM Regulations 5 CFR Part 630, Subpart L. Postal Service employees are covered by 29 CFR Part 825. The FMLA was most recently revised effective June 7, 2000. 

· Family member under the FMLA is defined only to include: parent, spouse, son and daughter. Parents include in loco parentis, which includes an individual who has day to day responsibility for the care and financial support of a child, or who did when the employee was a child. A biological or legal relationship is not necessary for in loco parentis to be possible. 5 USC 6381 , 5 USC 6381 6), 5 USC 6382 (a)(1)(A) - (C), 5 CFR 630.1202 and 29 CFR 825.113 
· Covered employers must grant covered employees 12 weeks of unpaid leave for the birth and care of a newborn; placement of a son or daughter for adoption or foster care; the care of an immediate family member with a serious health condition; and medical leave when the employee is unable to work due to a serious health condition. 5 USC 6382 (a)(1)(A) - (D) and 5 CFR 630.1203 (a). 

· FMLA leave may be taken intermittently due to a "serious health condition," if it is medically necessary. 5 CFR 630.1204 b). Intermittent FMLA leave related to new child purposes is permissible if the employee and the agency agree to it. 5 CFR 630.1204 (a). 

· "Serious Health Condition" is an illness, injury, impairment, or physical or mental condition that involves any one of the following: inpatient care; continuing treatment by a health care provider; any period of incapacity due to pregnancy or prenatal care; incapacity or treatment of chronic health condition; conditions of a permanent or long term nature which are under the supervision of a health care provider; and any period of absence to receive multiple treatments and to recover. 5 CFR 630.1202 
· The FMLA is distinguished from the Family Friendly Leave Act (FFLA), as to the type and length of leave, definition of family member, and situations covered. The FFLA expired in 1996; however, its concepts of sick leave for family care and bereavement absences are incorporated in OPM regulations. 5 CFR 630.401 Subpart D. 

· Under the FFLA, employees are entitled to 5 sick leave days a calendar year in order to provide care for a sick family member. A maximum of up to 13 days can be taken, provided the employee maintains an 80-hour sick leave balance. The FFLA's definition of family member is much broader than the FMLA's, and unlike the FMLA, a "serious health condition" need not be evident for FFLA sick leave. Public Law 103-388, 5 CFR 630.401(c), and 5 CFR 630.201 (b). 

· Part-time employees are entitled to pro-rated FMLA leave. Federal temporary employees must have an appointment with a time limitation beyond one year, and meet other employee eligibility requirements in order to receive FMLA leave. 5 CFR 630.1203 (e). 

· Upon return from FMLA leave, an employee must be restored to the original job, or to an equivalent job with equivalent pay, benefits, and other terms. 5 USC 6384 (a) and 5 CFR 630.1208 
· In rare circumstances, "key employees," those salaried employees within the highest paid 10 percent of employees within 75 miles of the worksite, may not be restored to their positions after taking FMLA leave. This may occur if the actual restoration, rather than the FMLA absence itself, causes "substantial and grievous economic injury to operations." Key employees must be notified of this in advance and be given an opportunity to return to work from FMLA leave. DOL ESA Fact Sheet 93-24, and 29 CFR 825.217  - 219. 

· When FMLA is based on an expected birth, placement of a child, or planned medical treatment, employees need to give 30 days advance notice for FMLA leave. If the need for leave is not foreseeable, notice needs to be given as soon as practical. Young v. U.S. Postal Service, 79 M.S.P.R. 25 (1998), 98 FMSR 5213 . 5 CFR 630.1206 the revised regulations, effective June 7, 2000, the 30-days advance notice is based on calendar days. 

· All medical records are subject to the confidentiality provisions of the Privacy Act, 5 USC 552 (a) -(b), 5 CFR 293, and 5 CFR 297 Subpart B. The Department of Labor Medical Certification Form, specifically designed for the FMLA, prompts you to request the appropriate medical information as specified in 5 CFR 630.1207 
· If an agency doubts the validity of medical records, it can require a second and third (and final) opinion at the agency's expense. 5 USC 6383
· Employees who take FMLA leave are treated as if they had not left the workplace as far as benefits are concerned. Employees do not accrue additional benefits during such absence, however. Employers are required to maintain health insurance coverage for an insured employee on FMLA leave. Nothing in the FMLA will diminish the obligation to comply with any collective bargaining agreement or employment benefit program that provides greater family or medical leave rights to employees. 5 USC 6384 (b) - (c), 5 USC 6386 , 5 CFR 630.1208 (b)(4), 5 CFR 1208(d)(1), 5 CFR 630.1209 and 5 CFR 630.1210 (a). 

· In order for the Merit Systems Protection Board to consider an alleged violation of the FMLA, the employee must have an appealable adverse action that involves FMLA entitlements. Such may not always be immediately obvious. For example, if an employee submits a resignation, and leave regulations are simultaneously violated, the resignation may be coercive. Schultz v. Department of the Navy, 810 F.2d 1133, 1136 (Fed. Cir. 1987), 87 FMSR 7005 
· If an adverse action is based on an inappropriate denial of FMLA leave, the action is in violation of statute and may be reversed. 5 USC 7701 (c)(2)(c). 

· Agency charges related to excessive unscheduled absences must be viewed against permissible FMLA-qualifying absences, which in some cases may be unplanned. An agency may not deny an employee leave under the FMLA for failing to follow the agency's leave procedures. Gross v. Department of Justice, 77 M.S.P.R. 83 (1997), 97 FMSR 5465 . 

· The FMLA has its own provisions for requesting or granting leave. Thus, AWOL charges and failure to follow leave procedures must be examined within the context of the FMLA. 5 CFR 630.1206 , 29 USC 2612 , 2613, and 29 CFR 825. 

· If employees present information that indicates their situations may be FMLA-qualifying, the agency should treat the situations as FMLA requests. If the MSPB finds that evidence implicates the FMLA, it will consider and apply the FMLA on behalf of the appellant. Ellshoff v. Department of the Interior, 76 M.S.P.R. 54 (1997), 97 FMSR 5348 
· The burden is on the agency to request medical documents to justify FMLA leave. Gardner v. U.S. Postal Service, 79 M.S.P.R. 9 (1998), 98 FMSR 5200 . The FMLA provides that medical certification shall be sufficient if it satisfies the statutory minimal requirements under 5 USC 6383 (b). 

· If some of an appellant's absences are excused under the FMLA but others are not, the MSPB will assess whether the agency's penalty is reasonable as to the unexcused absences. Byers v. U.S. Postal Service, 78 M.S.P.R. 456 (1998), 98 FMSR 5192 
· Agencies need to maintain records related to FMLA use that include employee name, rate of basic pay, number of hours of FMLA leave and number of hours of substitute leave. 5 CFR 630.1211 
· Effective June 7, 2000, OPM published final regulations in 5 CFR Part 630, Subpart L, to implement changes to Title II of the FMLA, which is applicable to most federal employees. <http://www.opm.gov/oca/leave/HTML/FMLACHNG.PDF> 

· Under 5 CFR 630.1203 (b), an employee must invoke her entitlement to FMLA leave, subject to the notification and medical certification requirements in 5 CFR 630.1206  and 5 CFR 630.1207 . An employee may not retroactively invoke her entitlement to FMLA leave. However, if an employee and her personal representative are physically or mentally incapable of invoking the employee's entitlement to FMLA leave during the entire period in which the employee is absent from work, the employee may retroactively invoke her entitlement to FMLA leave within two workdays after returning to work. 

· Under 5 CFR 630.1203(h) an agency may not subtract leave from the 12-week FMLA leave entitlement unless the employee confirms that he wishes to invoke the FMLA. 

· A new point of clarification may be found in 5 CFR 630.1208 (l) which requires an employee to submit the required medical certification signed by the health care provider in order to be entitled to family and medical leave. 

· 5 CFR 630.1207 (h) was revised to require that employees provide medical certification of a serious health condition no later than 15 days after the date the agency requests the medical certification. If it is not practical to provide medical certification within 15 calendar days after the date requested by the agency, despite the employee's diligent, good faith efforts, the employee will have up to 30 calendar days to have medical certification submitted. 

· 5 CFR 630.1203 (e) was revised to state that any federal holidays during the period an employee uses FMLA leave will not count towards the entitlement. 

