19 September 2001

CPD Labor Relations Guidance for MEDCOM Managers, Servicing CPACs, and MEDCOM Civilian Personnel Liaison Offices.

SUBJECT: Terminating AWS and Dealing with Unions in Emergencies

1.  A national crisis, such as Operation Desert Storm, local disasters, or the recent terrorist attacks, may require that management make emergency changes in personnel policies, practices, or working conditions of bargaining unit employees represented by unions.  Such changes usually involve work scheduling, overtime, the use of leave, work assignments, and implementation of security procedures resulting from emergency situations, such as hazardous weather conditions, the receipt of mass casualties in hospitals, or manpower shortages caused by mobilization of reservists and/or deployment of active duty personnel.  To the extent possible, management should strive to comply with governing labor agreements. 

2.  In all cases, management must continue to give as much notification to unions as time allows when changes are necessary, and to bargain upon request.  In a true immediate emergency, management may have to act unilaterally and may have no time to bargain with the union.  In such cases, management should keep the union informed of what is happening during the crisis.  Under the Federal Labor Relations Statute, management may take whatever action it deems necessary to carry out the agency’s mission during an emergency.  Furthermore, management does not have to negotiate what is considered an emergency because it retains the independent right to make that decision.  Such decisions, however, may be reviewed under the negotiated grievance procedure and/or under unfair labor practice procedures.

3.  Management should maintain close coordination with their servicing Civilian Personnel Advisory Center (CPAC) regarding union proposals made in response to changes made by management as a result of emergency situations.  Union proposals should be declared nonnegotiable if they:

    a.  Preclude the assignment of work regardless of mission or patient care needs;

    b.  Preclude mandatory overtime or limit overtime to an emergency situation;

    c.  Define an emergency, or determine which management officials will decide that an emergency situation exists;

    d.  Preclude changes in hours of work or shifts without regard to mission or patient care needs;

    e.  Preclude the assignment of lower grade duties except in an emergency;

    f.  Preclude the canceling of leave if operational needs dictate;

    g.  Limit the hours or work which may be assigned when employees are called back to work; 

    h.  Define who may supervise bargaining unit employees under emergency conditions; or

    i.  Prevent the assignment of work to military personnel which was traditionally performed by bargaining unit employees. 

4.  The above mentioned proposals would generally interfere with management’s statutory right to assign work, and such decisions are nonnegotiable.  However, management must negotiate upon request union proposals regarding the impact of its decisions on bargaining unit employees, and/or procedures for implementing its decisions.  When making changes, management must consider the terms of existing labor agreements, recognized past practices, available time for notification and bargaining, and whether a true emergency exists.

5. As previously mentioned, unilateral changes in conditions of employment based on “actions taken in an emergency” may be subject to grievances and unfair labor practice proceedings.  Each will be handled on a 

case-by-case basis depending on the facts and circumstances resulting in the unilateral change or failure to bargain.  The burden will be on management to convince third parties that:  a) the change was based on an emergency situation; b) the union was given as much notice as possible; c) negotiations, if any, were conducted to the extent practicable under the circumstances; and d) management’s actions were reasonable and in accordance with controlling law and regulations.

6.  There are a number of Alternative Work Schedules (AWS), primarily compressed schedules, established within the MEDCOM.  Generally, management may not unilaterally implement or terminate such schedules for bargaining unit employees without union notification and bargaining if requested by the union.  Failure to give proper notice and to negotiate on request will likely result in union unfair labor practice charges against management.  If management and the union cannot agree to terminate, the matter should normally be resolved by the Federal Service Impasses Panel (FSIP).  

7.  To support termination of an AWS before the FSIP, management must be able to document that continuation of the AWS has an adverse agency impact or is the result of an emergency situation (as discussed earlier).  To prove adverse agency impact, the agency must show more than just inconvenience or management dislike for such schedules.  Management must be able to document:

    a.  A reduction of an agency's productivity.

    b.  A diminished level of services furnished to the public.

    c.  An increase in the cost of agency operations (other than administrative cost to process the establishment of an AWS program).

8.  Management may arguably terminate bargaining unit employees' AWS without union negotiations under the following limited conditions:

    a.  The union has clearly and specifically waived its right to negotiate termination of AWS in procedures contained in the parties' negotiated labor agreement.   

    b.  The union was given reasonable and proper notice of adverse agency impact and proposed AWS termination but did not request to negotiate.

    c.  There is an immediate emergency situation where there is no time for union negotiations.

9.  If unions request to negotiate over management's proposal to terminate AWS, management should make a good faith effort to reason with, and convince, the recognized unions of the need to terminate the AWS in order to eliminate adverse agency impact or to address emergency situations.  Should these efforts fail, management has the following four options:

    a.  Not terminate the AWS absent union agreement to do so.

    b.  Jointly take the matter to the FSIP for resolution.

    c.  Notify the union of management's "last best offer" (e.g., to terminate the AWS for a specified period of time or until the emergency/need subsides) and terminate if the union does not take the matter to the FSIP.

    d.  Unilaterally terminate the AWS and force the union to address the matter through grievance/arbitration or Federal Labor Relations Authority (FLRA) unfair labor practice procedures.  If the union does not challenge management's action of these procedures, there is "no harm, no foul".  However, if challenged by the union, management will be placed in the position of having to convince a third party that it appropriately took the action in response to an emergency situation, to relieve adverse agency impact, or to assure mission accomplishment during times of emergency.  This is the most risky option.  If management is found guilty of an unfair labor practice for failure to negotiate, the commander would have to post a notice for 60 days that he/she violated the statute and the FLRA would likely order that the AWS be re-implemented.

10.  The rules are different for AWS covering employees not in bargaining units represented by unions.  Again, management may not unilaterally implement or impose compressed schedules on employees.  A majority of the employees to be covered by the AWS must vote in favor of the schedule unless the AWS is voluntary.  Management may unilaterally implement flexible schedules without a vote because the employees retain the freedom to work the hours of their choice.  However, management may terminate the AWS at any time it feels that the AWS is causing an adverse agency impact.

11.  Our point of contact is Mr. Joe Gray, Civilian Personnel Division, at DSN 471-7096.

