22 August 2001

CPD Guidance for MEDCOM Managers, Servicing CPACs, and MEDCOM Civilian Personnel Liaison Offices

SUBJECT:  The De Minimis Defense for Failure to Negotiate

1.  Whenever management fails to negotiate with unions, or chooses not to negotiate over what it considers small or trivial matters, it wants to rely on the de minimis defense.  Basically, that is a defense where management says that the change is so small that it has no impact on the conditions of employment of bargaining unit employees.

Unfortunately, this defense fails with the Federal Labor Relations Authority (FLRA) more often than it succeeds.

2.  In 24 FLRA No. 42, the FLRA discussed the de minimis standard that it will use in deciding such cases.  The intent of the FLRA was to promote meaningful bilateral negotiations while recognizing that bargaining is not required over every single management action or change, no matter how slight the impact.  The FLRA indicated that in order to determine whether a change in conditions of employment requires bargaining, it will carefully examine the pertinent facts and circumstances presented in each case.  When examining the record, the principal emphasis will be placed on such issues as the nature and extent of the effect, or reasonable foreseeable effect, of the change in conditions of employment of bargaining unit employees.  The FLRA also indicated that equitable considerations will be taken into account in balancing the various interests involved; that the number of affected employees and the parties' bargaining history would be given limited application; and that the size of the bargaining unit would not be a consideration.  

3.  The following sample case law illustrates that the FLRA does not intend for management to take the easy way out an avoid negotiations.  When the FLRA concurs with management's de minimis defense, the changes made must truly have a slight impact on employee conditions of employment.  Unfortunately, the FLRA tends to rely more on employee and union perceptions of the impact, rather than management's de minimis view.  The de minimis argument is probably used by management to defend its failure to negotiate, rather than being a planned action on management's part.  There is no reason not to use this argument once a union has already filed an unfair labor practice charge.  There is nothing to lose and there is an off chance that the FLRA will buy it if the change being challenged is not substantial.  We must keep in mind, however, that this defense is not generally successful and that management hopefully has better arguments to make in its defense.  Just like the union, management can make a number or arguments (de minimis, exercise of management rights, doesn't concern conditions of employment of unit employees, etc.) and let the FLRA sort through them.  

    a.  De minimis successfully argued.

        1.  Temporary assignment of one employee from one building to another (52 FLRA No. 112).

        2.  Impact of the loss of recertifying training duties (45 FLRA No. 49).

        3.  Reassignment of one clerk from one position to another with slightly different duties (30 FLRA No.71).

        4.  Movement of employees to new work site for 45 days duration when the new position was only one minute from the old location (29 FLRA No. 35).

        5.  One employee's workstation was changed but working conditions had not (42 FLRA No. 26).

    b.  Changes considered more than de minimis.
        1.  Unilateral decision to remove water coolers (37 FLRA No. 2).

        2.  Unilateral offering of VSIPs (54 FLRA No. 90).

        3.  Unilateral assignment of new duties (56 FLRA No. 56).

        4.  Scheduling more interviews by claims representatives (53 FLRA No. 122).

        5.  Change to location of telephone used by employees (53 FLRA No. 149).

        6.  Installing new covert surveillance system (50 FLRA No. 40).

        7.  Change in mileage reimbursement policy (50 FLRA No. 38).

        8.  Change in alternative work schedule arrival and departing times (42 FLRA No. 84).

        9.  Decision to discontinue practice of having government vehicles commercially washed twice per month when employees were still expected to keep vehicles clean

(39 FLRA No. 117).

       10.  Termination of telephone service at employee work sites (40 FLRA No. 26).

       11.  change in logging-in/work assignment procedures (41 FLRA No.103).

       12.  Requirement to record/document on SF-172 participation in mobilization exercises (39 FLRA No. 119).

       13.  Assignment of intelligence gathering duties, which amounted to 15% of work time (35 FLRA No. 114).

       14.  Change in work and seating assignments that resulted in one losing a window, moving some employees 50 feet from their prior location, and breaking up a long-term close working relationship between two employees (36 FLRA No. 71).

       15.  Change in workload procedures and floor plan (31 FLRA No. 39). 

       16.  Change in mail procedures for typists caused sorting, folding, and mailing of material to increase from 45-60 minutes a day to 60-90 minutes per day (33 FLRA No. 61). 

       17.  Change in starting and quitting time when employees lose 10% shift differential (33 FLRA No.  73).

       18.  Expansion of driver's license verification process (25 FLRA No.63).

       19.  Detail of 20 employees to work site 12 miles away (27 FLRA No. 77).

       20.  Detail of 15 employees to Work Programs Task Force for over 120 days involved new duties and could affect performance appraisals (30 FLRA No. 43).

       21.  Increasing the number of interviews per day from 10 to 15 (24 FLRA No. 27).

       22.  Requiring Industrial Hygienists to perform rotational administrative duties on a rotational basis

(24 FLRA No. 74).

       23.  Moving the break area for 22 nurses from near the work area to a more distant area (24 FLRA No. 73).

4.  As you can see from the above cases, "beauty is in the eyes of the beholder" and management changes in working conditions tend to be a bigger deal to employees than they are to management.  So, management must be aware that such changes, no matter how inconsequential they may seem, may require notification and bargaining with unions.

5.  Our Civilian Personnel Division point of contact is Mr. Joe Gray at DSN 471-7096.

