31 October 2001

SUBJECT:  Management Unilateral Changes in Conditions of Employment

The following case law may be useful to MEDCOM managers, servicing CPACs, Staff Judge Advocates, and Civilian Personnel Liaison Offices when dealing with recognized unions.

Does management's inherent right to manage give it the right to make unilateral changes in conditions of employment (personnel policies, practices, or working conditions) or past practices without negotiating with unions?

As you probably expected with Labor Relations, the answer is YES and NO..............

The answer is YES when the changes DO NOT affect conditions of employment or working conditions of bargaining unit employees, and only affects unrepresented employees, military members, and/or managers and supervisors.  

The answer is NO when changes affect bargaining unit employees conditions of employment.  Even when the decision resulting in changes is considered a nonnegotiable management right, or is required by changes in law or government-wide regulations, management still has to give notice to unions and bargain upon request regarding implementation of its decision and the impact of its decision on bargaining unit employees.  

A key point to remember is that management must give the unions advance notice, then the BURDEN SHIFTS TO THE UNION to request negotiations and to present proposals to management for consideration.  Management does not have to request negotiations or drag the union in "kicking and screaming" to make them negotiate!  If the union does not request negotiations or provide proposals in a reasonable time or in accordance with procedures contained in local labor agreements, management is then free to make the change as it said it intended to do.  Management is also in a defensible position should an unfair labor practice charge be filed by the union for failure to bargain because the union had an opportunity to bargain, but failed to do so.

The following illustrative case law may be useful to managers and personnelists alike ..........
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Applicable case law:

· It is a long established principle that "the duty to bargain under the Statute requires that a party meet its obligation to negotiate prior to making changes in established conditions of employment[.]" Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, 18 FLRA 466

· Even where the underlying management decision is not negotiable, the agency is still required to provide advance notice to the union and an opportunity to bargain over the impact of the change. Scott Air Force Base, 35 FLRA 844,

· Discontinuing the practice of allowing officers to carry their weapons between home and work was a unilateral change. Advance notice to the union was required. General Services Administration, National Capital Region, 52 FLRA 563

· In announcing its plan, management may not issue the union an ultimatum ("we will discontinue the practice at the end of next week"). Instead, the agency must negotiate in good faith concerning the timing of the decision. Department of Labor, 38 FLRA 899

· Just as in negotiating a comprehensive labor contract, when notified of a proposed change in practice, the union has a right to insist upon negotiating a set of written ground rules. Environmental Protection Agency, 16 FLRA 602

· Even where an existing practice violates the law, management must notify the union of the intended change and entertain proposals over the impact and implementation of its decision. U.S. Marine Corps, 34 FLRA 635

· Where workplace changes are cyclical and repetitive (periodic reassignments to a new shift) each new event does not trigger a separate bargaining obligation. Such changes are not "unilateral." Immigration and Naturalization Service, Houston District Office, 50 FLRA 140

· It does not matter whether a working condition is specified in the contract or merely a past practice which has developed over time. In either case, failure to afford the union advance notice of an intended change constitutes bad faith bargaining. Department of the Treasury, Internal Revenue Service, 27 FLRA 322

· Work policies, practices and procedures affecting only supervisors and managers may be changed at management's discretion. There is no need to notify the union in advance when changing a checklist used only by supervisors to help them perform their jobs more efficiently. Department of the Navy, Supervisor of Shipbuilding, Conversion and Repair, Groton, Connecticut, 4 FLRA 578

· Internal management deliberations about a possible change in EEO policy do not trigger a duty to bargain. There is no obligation to notify the union concerning a change until management has decided upon a specific course of action and is ready to implement it. Department of the Air Force, Eglin Air Force Base, 13 FLRA 612

· While technically constituting a "change" some modifications in the work environment are so small or inconsequential (de minimis) that no advance notice to the union is required. Social Security Administration, Chicago Region, 15 FLRA 922, 

· Requiring 10 percent of the bargaining unit to maintain work logs, on a temporary basis, was not a unilateral change in working conditions. The change was insubstantial so no advance notice or bargaining was required. Department of the Treasury, Internal Revenue Service, 20 FLRA 46

· A change in work assignments which resulted in 15-20 minutes of extra work each day was substantial in character. The agency committed a ULP when it failed to provide the union with an opportunity to negotiate in advance of the change. Social Security Administration, 54 FLRA 531

· Relocating an office several miles from its original location is a unilateral change in conditions of employment and requires advance notification to the union. Social Security Administration, OHA Region II, 19 FLRA 328

· Management engages in a unilateral change when it implements a new office layout and does not provide the union with an opportunity to negotiate over carpeting, tile and other office design features. FAA Northwest Mountain Region, 51 FLRA 35

 -Once the agency notifies the union of an impending change and bargaining gets underway, the agency must maintain existing conditions of employment until negotiations are completed unless the changes involve the "necessary functioning" of the agency.  Social Security Administration, 35 FLRA 29.           

