5 November 2001

SUBJECT:  Negotiations of Administrative Leave

This information may be useful to MEDCOM managers, servicing CPACs, Staff Judge Advocates, and Civilian Personnel Liaison Offices.

Administrative leave and excused absences are terms that are generally used by management, employees, and unions on an interchangeable basis.  However, we could argue that "admin leave" and excused absences are not really the same because one generally refers to group dismissals while the other is more tailored to individual absences.  But the bottom line for both is that they involve management approval for an absence with no employee loss of pay or charge to leave.  Agencies have much latitude or discretion when granting such absences and determining the reasons for granting excused absences.  Common reasons include tardiness, blood donations, voting, bad weather, natural disasters, terrorist activity, attending conferences or seminars, and activity/installation shutdowns.

These absences are also a frequent topic for union proposals during contract negotiations or during impact/implementation bargaining.

Unions will try to negotiated excuse absence/admin leave whenever possible because it involves a topic near and dear to most employees, "time off from work without loss of pay or charge to leave".

Do we have to negotiate giving excused absences/admin leave?  Sometimes yes and sometimes no, depending upon the circumstances and the actual union proposals.

Union proposals for granting excused absences (or any type of leave for that matter) must not violate law, government-wide regulations, or management rights under the Labor Relations statute.   Therefore, management must make efforts to assure that it retains the discretion to grant or not grant such leave wherever possible.  Such determinations in the labor relations arena usually involve management's retained right to assign work.  Any union proposal that requires management to grant leave or excused absences without regard to workload or staffing needs should be declaed nonnegotiable.  Case law is clear that it is a management right to determine what work will be assigned (or will not be assigned)  and who it will be assigned to.  So, management should reject union proposals that try to negotiate non-discretionary approval of employee absences that would interfere with management's right to assign what work will be performed, by who, and when. 

However, there is one BIG CAVEAT.......if management has decided to release employees from work assignments and, thus, not assign work, union proposals for excused absence/admin leave are negotiable.  In such cases, management has ALREADY exercised its discretion to not assign work, so there is no violation of management's statutory right to assign work.

The cited case law below may help management officials and CPACS address this issue:

· Agencies have discretion in determining appropriate purposes for which administrative leave may be used. VA Medical Center, Asheville, 51 FLRA 1572. 

· Agencies may grant administrative leave for a variety of reasons, including participation in disease prevention, health and fitness programs. VA Medical Center, Newington, 47 FLRA 651. 

· Proposals that would require managers to grant administrative leave regardless of mission or workload requirements are generally non-negotiable. IRS, 39 FLRA 27.

· A proposal that would have required the agency to grant administrative leave to attend Boy Scout or Girl Scout activities was non-negotiable. Fort Campbell, 40 FLRA 371. 

· A proposal that would have required the agency to grant administrative leave for the purpose of sitting for a bar or CPA exam was non-negotiable. IRS, 39 FLRA 27. 

· A proposal that would have required the agency to grant administrative leave for employees to attend specialty or certification board proceedings, or to sit for professional examinations was non-negotiable. VA, 31 FLRA 360. 

· A proposal that would have required the agency to grant 4 hours administrative leave for blood donation was non-negotiable. Fort Rucker, 53 FLRA 624. 

· A proposal that would require the agency to place employees on administrative leave rather than annual leave during plant shutdowns was negotiable. Rock Island Arsenal, 42 FLRA 993. 

· The FLRA upheld an arbitrator's award requiring the agency to provide administrative leave during a 4-day shutdown. Mare Island Naval Shipyard, 48 FLRA 1372. 

· A proposal that would allow employees to use administrative leave for counseling or treatment sessions was negotiable as an appropriate arrangement. BATF, 41 FLRA 1106. 

· A proposal that would require the agency to provide a minimum of 2 hours paid administrative leave to temporary, seasonal or intermittent employees who report to work but are prevented from working by circumstances outside their control (e.g., weather conditions), was negotiable. Fort A.P. Hill, 44 FLRA 3. 

· A proposal that would require the agency to provide administrative leave to employees who report for duty as scheduled but are not needed to work that day was negotiable. VA, 43 FLRA 414. 

· A proposal that would require the agency to convert to administrative leave the annual and sick leave used during an agency-ordered dismissal of "non-essential" employees was negotiable. Rock Island Arsenal, 49 FLRA 151. 

· A proposal that the agency provide compensatory future grants of administrative leave to employees who were required to work when other "non-essential" employees were dismissed was non-negotiable. Rock Island Arsenal, 49 FLRA 151. 

· A proposal that would have required the agency to grant administrative leave to employees whenever non-essential military personnel were administratively excused was non-negotiable. U.S. Coast Guard, Milwaukee, 45 FLRA 805. 

· A proposal that would require the agency to grant administrative leave to employees receiving agency-ordered medical care was negotiable. VA Medical Center, Newington, 47 FLRA 651. 

· A proposal that would require the agency to grant administrative leave to attend agency-ordered counseling in connection with a RIF was negotiable. Nuclear Regulatory Commission, 31 FLRA 566.

· A proposal that would require the agency to grant administrative leave to employees required to attend motorcycle safety training was negotiable. Polaris Missile Facility, 35 FLRA 591. 

· A proposal that would have required the agency to grant administrative leave to compensate employees for non-duty travel time was non-negotiable. FDIC, 21 FLRA 870.

· A proposal that would require the agency to grant administrative leave in compensation to employees who could not receive overtime pay was non-negotiable for Title 5 employees, but negotiable for Title 38 employees. VA, 29 FLRA 515. 

· A proposal that would have allowed employees to administrative leave for personal emergencies or illness was non-negotiable. VA Medical Center, New York, 22 FLRA 710. 

· AA proposal that would have allowed employees to receive 4 hours administrative leave per quarter as a reward for not using sick leave was non-negotiable. VA Medical Center, Newington, 53 FLRA 271.

· A proposal that would have allowed employees to take administrative leave for bereavement purposes was non-negotiable. SSA, 25 FLRA 622. 

· A proposal that supervisors be allowed to grant 4 hours administrative leave to employees on their birthdays was negotiable. VA Medical Center, Asheville, 51 FLRA 1572. 

· A proposal that would have required the agency to grant administrative leave to participate in fitness activities was non-negotiable, despite the fact that the agency's policies required employees to meet certain fitness standards. Michigan Air National Guard, 43 FLRA 344. 

· A proposal that supervisors have the discretion to grant up to 3 hours per week for fitness activities was negotiable. Customs Service, 55 FLRA 1174. 

· A proposal providing that the agency could grant up to 90 days administrative leave to employees to complete a move to a new location was negotiable. Nuclear Regulatory Commission, 31 FLRA 566. 

· A proposal that would have required the agency to grant administrative leave to employees returning from rotational assignments for the purpose of reacquainting themselves with job materials was non-negotiable. IRS, 23 FLRA 273. 

· A proposal that would have required the agency to grant administrative leave to compensate employees for additional time spent commuting to temporary duty station assignments was non-negotiable. SSA, 31 FLRA 355. 

· A proposal that would require the agency to grant administrative leave to employees for service with the National Guard or the Army Reserves was negotiable. Letterman Army Medical Center, 32 FLRA 80. 

· A proposal that would prohibit the agency from reducing employees' overtime pay as a result of their use of administrative leave during the same workweek was negotiable. GSA, 47 FLRA 397. 
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