The following case law is provided for the information and use of MEDCOM managers, servicing CPACs, Staff Judge Advocates, and MEDCOM Civilian Personnel Liaison Offices.  

SUBJECT:  Absence Without Leave (AWOL)

AWOL and failure to follow leave procedures is probably the most common cause for disciplinary actions within the Government, Army, and MEDCOM.  As you can see from the case law below, reasons for AWOL are many and varied, including incarceration, sickness, failure to provide proper documentation for absences due to illness, and simply failure to get to work on time.  Management, however, must be careful that its denials of requested leave are "reasonable" under the circumstances of each situation, or that it has honored employee "entitlements" under the Family and Medical Leave Act (FMLA) of 1993.

The following case law is taken from "CyberFEDS" on the web.
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Absence Without Leave (AWOL)

Overview

Absence without leave--also commonly referred to as unexcused absence or simply AWOL--is undoubtedly the most common cause of disciplinary action within the federal service. Inasmuch as the unplanned and unexcused absence of employees from duty is inherently disruptive to organizational efficiency and productivity, the MSPB has long recognized that there is a nexus between it and the efficiency of the service. Consequently, in the majority of cases disciplinary action for unexcused absence is deemed to promote the efficiency of the service. Not all situations are that clear cut, however, and agencies must exercise considerable caution before labeling an absence as unexcused.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

· Unexcused absence adversely affects the efficiency of the service. Ajanaku v. Department of Defense, 44 M.S.P.R. 350 (1990), 90 FMSR 5223 . 

· The agency is not generally required to produce evidence that an employee's unexcused absence created an adverse impact on the efficiency of agency operations. Williams v. Department of the Army, 24 M.S.P.R. 537 (1984), 84 FMSR 6019 
·  burden rests on an employee to show that his absence from an assigned place of work was authorized. Avant v. Department of the Air Force, 71 M.S.P.R. 192 (1996), 96 FMSR 5255 . 

· Removal for repeated instances of unexcused absence may promote the efficiency of the service. Crutchfield v. Department of the Navy, 73 M.S.P.R. 444 (1997), 97 FMSR 5090 

· To substantiate a charge of AWOL the agency must show: a) the employee was absent; and b) the absence was not excused or that a request for leave was properly denied. Cooke v. U.S. Postal Service, 67 M.S.P.R. 401 (1995), 95 FMSR 5142 
· Failure to appear at a newly-assigned work location can constitute AWOL. Rodriguez v. Department of Agriculture, 27 M.S.P.R. 79 (1985), 85 FMSR 5162 
· If leave was approved for a period of absence a later charge of AWOL for that period will not be sustained. Scorcia v. U.S. Postal Service, 78 M.S.P.R. 588 (1998), 98 FMSR 5212 
· Failure to properly request leave may provide a basis for adverse action. Williams v. Department of the Army, 24 M.S.P.R. 537 (1984), 84 FMSR 6019
· A charge of AWOL doesn't automatically include the charge of failure to follow leave request procedures--it must be identified separately. Atchley v. Department of the Army, 46 M.S.P.R. 297 (1990), 90 FMSR 5500 
· In disciplining an employee for failure to follow leave request procedures an agency must identify the adverse impact associated with the employee's failure to comply. Douglas v. Department of Veterans Affairs, 5 M.S.P.R. 280 (1981), 81 FMSR 7037 
· A prolonged or open-ended absence for reasons beyond the employee's control may provide a basis for termination of employment. Cole v. Department of Veterans Affairs, 77 M.S.P.R. 434 (1998), 98 FMSR 5031 
· The FMLA doesn't bar termination of an employee for use of unpaid leave in excess of the periods it allows. Cole v. Department of Veterans Affairs, 77 M.S.P.R. 434 (1998), 98 FMSR 5031  

· An agency may insist on receiving sufficiently detailed medical information to enable it to make a determination of whether sick leave is appropriate. Mitchell v. U.S. Postal Service, 19 M.S.P.R. 120 (1984), 84 FMSR 5078 
· An agency may reject a medical certificate that fails to provide necessary information or is otherwise inadequate; e.g., fails to bear an actual signature. Loots v. Department of the Air Force, 42 M.S.P.R. 571 (1989), 89 FMSR 5451 
· If an employee is unable to comply with leave request or medical certification procedures because of mental or physical reasons a charge of AWOL may not be justified. Kulinski v. U.S. Postal Service, 37 M.S.P.R. 574 (1988), 88 FMSR 5275 
· An agency may not remove an employee for AWOL after having denied sick leave to which the employee was entitled. Wade v. Department of the Navy, 829 F.2d 1106 (Fed. Cir. 1987), 87 FMSR 7051 
· If an employee has exhausted his leave, the agency may deny a request for LWOP and place the employee on AWOL if: a) there is no foreseeable end to the absence; and b) the employee's absence would place a burden on the agency. Joyner v. Department of the Navy, 57 M.S.P.R. 154 (1993), 93 FMSR 5102 ; Riley v. Department of the Army, 53 M.S.P.R. 683 (1992), 92 FMSR 5264
· If the agency is aware or should be aware that an employee is too ill to request leave, it may be obliged to consider granting it anyway. Goffigan v. Department of the Navy, 42 M.S.P.R. 167 (1989), 89 FMSR 5398 
· The agency was not required to credit the employee with donated leave to cover her absence because she was permanently unable to report for duty as the result of a chronic condition. Joyner v. Department of the Navy, 57 M.S.P.R. 154 (1993), 93 FMSR 5102 . 

· Employees do not have a general right to LWOP. Conner v. U.S. Postal Service, 5 M.S.P.R. 131 (1981), 81 FMSR 5268 
· The agency's approval of LWOP for a period of time does not obligate it to approve a request for an extension. Wells v. Department of Health and Human Services, 29 M.S.P.R. 346 (1985), 85 FMSR 5474 
· The agency bears the burden of proving that a denial of requested leave was reasonable. Mullen v. Department of Transportation, 16 M.S.P.R. 34 (1983), 83 FMSR 5188 
· The agency is not required to place an employee on annual leave rather than charging AWOL merely because it is available. Roby v. Department of Justice, 59 M.S.P.R. 426 (1993), 93 FMSR 5425 
· Although the agency retains the right to approve or disapprove requests for LWOP, denial of it must be reasonable in situations involving illness or injury. Joos v. Department of the Treasury, 74 M.S.P.R. 684 (1997), 97 FMSR 5246 
· The reasonableness of a denial of LWOP may hinge upon a showing of how the employee's absence would have created a burden for the agency, or that it would have been of indeterminate duration. Walker v. Department of the Air Force, 24 M.S.P.R. 44 (1984), 84 FMSR 5882 
· An employee may refuse to grant LWOP to cover an extended absence due to incarceration, and may charge the employee AWOL. Wright v. Department of the Navy, 16 M.S.P.R. 408 (1983), 83 FMSR 5251 >. 

· The denial of annual leave to cover absence due to incarceration must be based on reasonable operational considerations. Benally v. Department of the Interior, 71 M.S.P.R. 537 (1996), 96 FMSR 5355
· An agency is not responsible for an employee's absence from work if it declines to participate in a work release program. Winslow v. Department of the Navy, 46 M.S.P.R. 246 (1990), 90 FMSR 5516 
· An agency may remove an employee for AWOL that is caused by incarceration. Rojas v. U.S. Postal Service, 74 M.S.P.R. 544 (1997), 97 FMSR 5208 
· It was not necessary for the agency to prove that the employee's absence during incarceration was disruptive to agency operations. Johnson v. Defense Logistics Agency, 54 M.S.P.R. 370 (1992), 92 FMSR 5351 
· An agency may not charge an employee AWOL for dates on which he/she receives or is entitled to receive OWCP benefits. Atchley v. Department of the Army, 46 M.S.P.R. 297 (1990), 90 FMSR 5500 
· An agency is not required to extend LWOP indefinitely for an employee receiving OWCP benefits. Mainor v. Department of the Navy, 38 M.S.P.R. 528 (1988), 88 FMSR 5402 
· The agency was entitled to charge an employee AWOL and then remove her for continued unexcused absence after the termination of her OWCP benefits. Wright v. U.S. Postal Service, 62 M.S.P.R. 122 (1994), 94 FMSR 5202 
· The agency was entitled to end LWOP and charge an employee AWOL when he remained absent following an injury because there was no foreseeable date upon which he could return to duty. Kamer v. Department of the Navy, 6 M.S.P.R. 184 (1981), 81 FMSR 5325 
· Employees bear responsibility for being at work on time, notwithstanding transportation problems. Williams v. Department of Health and Human Services, 29 M.S.P.R. 525 (1985), 85 FMSR 5514 
· An employee who was order to active military duty for a period of nine months should not have been charged AWOL. Jeffrey v. Department of the Navy, 25 M.S.P.R. 697 (1985), 85 FMSR 5031 
· An agency may not deny an employee leave under FMLA for failing to follow the agency's leave procedures. Gross v. Department of Justice, 77 M.S.P.R. 83 (1997), 97 FMSR 5465
· AWOL charges and failure to follow leave procedures must be examined within the context of FMLA where it is implicated. Ramey v. U.S. Postal Service, 70 M.S.P.R. 463 (1996), 96 FMSR 5184 
· modified on other grounds, Ellshoff v. Department of the Interior, 76 M.S.P.R. 54 (1997), 97 FMSR 5348 
· The FMLA does not require employees to specifically state that they are requesting FMLA leave. Jeffries v. Department of the Navy, 78 M.S.P.R. 255, (1998), 98 FMSR 5182 
· If an employee presents information that indicates that her situation may be FMLA qualifying, the agency should treat the situation as an FMLA request. If MSPB finds that evidence implicates FMLA, it will consider and apply FMLA on behalf of the appellant. Ellshoff v. Department of the Interior, 76 M.S.P.R. 54 (1997), 97 FMSR 5348 
· The burden is on the agency to request medical documents to justify FMLA leave Gardner v. U.S. Postal Service, 79 M.S.P.R. 9 (1998), 98 FMSR 5200 
